UNITED STATES OF AMERICA
Before the
COMMODITY FUTURES TRADING COMMISSION

Nancy C. Fijolek : CFTC Docket No. 99-R115
V. :

Houshang Sdimian, Margil Capita :
Management and RB&H Financiad : OPINION AND ORDER
Services, LP :

SUMMARY

Respondents Margil Capitd Management (“Margil”), the introducing broker for
complainant’s account; Houshang Sdimian (“ Salimian”), formerly an associated person
a Margil; and RB&H Financid ServicesLP (“RB&H”), the futures commission
merchant that guaranteed and cleared Margil’ s accounts, appeal from the Initial Decision
of the Administrative Law Judge (“*ALJ’) awarding complainant Nancy C. Fijolek
(“Fijolek™) out-of-pocket damages of $63,089.86.

For the reasons explained herein, the Commission finds that Fjolek hasfailed to
establish her clam of fraudulent inducement. The Initial Decison isvacated asto dl
respondents. The Commission, however, aso finds that Fjolek was led to abandon a
colorable churning claim based on advice she received, but misunderstood, from
members of the Commission’s gaff. Accordingly, the Commission remands this case
and grants Fjolek leave to amend her complaint to plead churning. Fijolek shal not

replead her fraudulent inducement claim or any other issue litigated before the ALJ.



BACKGROUND

The following facts are not in dispute. In the spring of 1997, Fjolek sought
advice from afriend about how to invest arecent inheritance. The funds were being held
in amoney market account and she sought a better return. The friend, Armando Barzaghi
(“Barzaghi™), referred Fijolek to Salimian, and accompanied her on her firgt vist to
Sdimian a Margil’s offices.

The meeting took place in mid-July. Sdimian explained his futurestrading
techniques, gave Fijolek account opening documents to review, and indicated where she
should sign if she decided to open an account. Fijolek took the materia home, executed
the forms, including a power of attorney authorizing Sdimian to trade her account, and
returned them with a check for $100,000.

Fjolek received daily confirmation statements and monthly statements showing
spread and outright trades in two stock index futures, the S& P 500 and the New Y ork
Stock Exchange index contracts. She retained al of her account statements and aso kept
notes regarding her account. She and Sdlimian spoke about once a month.

Severd eventsrelating to the account took place in February 1998. Early inthe
month, Fijolek called Sdimian for assistance in reading her account statements, and to
generally check on the status of her account. Throughout February, Fijolek received cals
and |etters from another introducing broker, Traddine, advising her that her account was
being traded excessvely, resulting in substantia losses; that Margil was being sold; and

that her account wasin limbo.> Shortly after the contacts from Traddline began, Margil

! Margil was in the process of merging with another firm that cleared through another futures
commission merchant. RB&H mounted an aggressive campaign through Tradeline to keep
Margil’s customers on its books. See Tr. at 74 (testimony of Margil president Robert Martin); see
also Traddin€ s letter to Fijolek dated February 6, 1998 and RB& H’s mailgram dated February



informed its customers that it was merging with another introducing broker, Main Street
Trading Company (“Main Street”), which cleared through, but was not guaranteed by,
ADM Investor Services, Inc. (“ADM”). Margil customers were asked to complete new
account opening documents for ADM.

In light of these developments, Fijolek demanded a meeting with Salimian.
Again, accompanied by Barzaghi, she visted Sdimian a& Margil’ s offices on February
21,1998. Sdimian told her that she had lost half her account equity because of
conditions in the Asian markets and that her account balance stood at $50,000. Fijolek
expressed her dismay, and declined his suggestion to add money to the account, but
alowed him to continue trading in an effort to recoup her losses.

Despite this setback, Fijolek transferred her account to Main Street and ADM,
again designating Salimian as the person authorized to trade for her. A $60,000 Treasury
bill, $15,000 in cash, and five open positions were transferred from RB&H to ADM for
Fjolek’s account at the end of February.

Fjolek’ s account suffered further declines through May. Following adiscusson
with Salimian about continuing losses, she asked for a written guarantee that he would
stop trading if her account balance reached $25,000. He declined. Shortly thereafter she
closed her account with abalance of $28,000, which was returned to her. This action
wasfiled ayeer later.

Fjolek’sorigind complaint named Sdlimian, Margil and Main Street as
respondents, and related various events that occurred during the life of her account, yet

failed to state a cause of action under the most expansive reading of her statement. After

27, 1998, submitted with Fijolek’s complaint; and Fijolek’ s notes attached to her complaint
describing calls from Tradeline personnel.



receiving ord and written guidance from gtaff in the Office of Proceedings, shefiled a
supplemental statement on June 5, 1999. The statement dleged, “I believe Mr. Sdimian
lied to me throughout the entire period of our relationship,” and “exploited” her trust and
lack of investment experience. Supplemental Statement a 3. In describing her firgt
meseting with Sdimian, Fjolek stated that she explained that her prior investment
experience had been confined to mutual and money market funds. She went on to Sate:
Even though | did not understand much of what Mr. Sdimian was saying, | felt
pressed to make a decision and “put my money towork . ..." Mr. Sdimian
encouraged me to establish a*“ discretionary account” with him acting as my
account representative. Mr. Salimian implied that he had the knowledge to act
competently on my behdf. | wanted to believe his story.
Id. Shedso dleged that Margil and Main Street failed to supervise Sdimian.
Under the heading, “Why | decided to invest with Mr. Sdimian,” Fjolek stated,
“| admired the way Mr. Barzaghi handled his own persond finances and | respected his
judgment.” Id at 2. In addition, Fijolek stated that Barzaghi told her that Sdlimian “had a
70% success rate on his transactions’ and “could get a 20% percent return even if things
went wrong.” 1d. She described her investment objective as seeking a retirement
program “in away that would preserve my principa and make agood return on my
money,” Id. at 1, and indicated that she communicated these objectives to Barzaghi.
Neither the complaint nor the supplementa statement contained any dlegations
concerning how Salimian himsdlf (as opposed to Barzaghi) represented his track record.
Fijolek asked for $71,246.01 in damages, the difference between the $100,000 she
invested and her closing account balance of $28,753.99. After filing the supplementa

statement, she amended her complaint one more time, to add RB& H as a respondent

based on its status as Margil’ s guarantor.



RB&H filed an answer through counsel, denying any liability on its part and
asserting that the complaint failed to state aclaim cognizable in reparations. Margil filed
apro se response through its president, Robert Martin (“Martin”), denying liability.

Main Street, instead of filing an answer, promptly settled with Fijolek for $14,600.

Sdimian filed apro se answer denying liability and giving his verson of events.

He asserted:
“Mrs. Fijolek was introduced to me by my wife’ s boss, Armando
Bazaghi. . .. Shetold me she wasinvesting in mutud funds, office
buildings and other investments. She explained to me that her goa wasto
make 20% on her investments, but that 100% would be grest.” Sdimian
Answer at 2.
“I told Mrs. Fijolek that | couldn’t guarantee that she could make that kind
of return on her investment and that she could also lose her money. . . .
There was no pressure on my part for her to open the account.” Id.
“Mrs. Fijolek wasin full communication with me and Bob Martin during
the trading periods and totally kept informed about her account status.”
Id.

The parties conducted minima discovery. A one-day hearing was held in January
2000, in San Diego. In contrast to the alegations contained in her supplementd
datement, at the hearing Fijolek attributed to Sdimian the representations made
regarding histrack record. Specificdly, Fijolek testified that Sdimian told her that she
could expect a 20 percent return on her investment, stating, “he said that in a bad market |
could plan on about 20 percent return, and if it was a good market, a strong market it
would even be higher.” Tr. a 12. She dso said hetold her that * he was making money
for about 70 percent of his customers.” Id.

Fjolek displayed uncertainty regarding the financid instruments she had traded

for 11 months, claming she thought she was trading stocks. At one point the ALJ asked



her whether Sdlimian had “recommend[ed] this futures trading for you, futures and
options’ Id. at 11. Shereplied, “[h]e did not recommend it. Futures and options [were]
never mentioned. | till thought it was stocks. Actualy, as| look back, | don't know that
| really knew what it was. . . but my friend had recommended him so | trusted his
judgment.” 1d. Under further questioning by the ALJ, Fijolek testified that she and
Sdimian “talked alittle bit about risk” before she opened her account, and acknowledged
reading the risk disclosure statement in her account opening documents, but reiterated her
lack of underganding. 1d. at 13.

Fijolek aso tedtified that, while she retained her account statements, she could not
understand them and did not rely on them to monitor the status of her account. She
reviewed her satements with Salimian when they met in February 1998, but remained
unable to decipher them thereafter. See generally id. at 14-18.

Hjolek stated further that, at the February meeting with Barzaghi and Sdimian,
when she refused Sdimian’s request to add more money to her account, shetold
Sdimian, ““that’snot a possbility. | havelost confidence’” She testified further, “[b]ut
| wanted to trust him. | was relying on him, so | continued with him.” 1d. a& 17. During
cross-examination, Martin asked her if she knew she could close her account and if she
ever had discussed it. She said she knew she could, but the subject never came up. 1d. at
55-56.

Fijolek testified, and respondents do not dispute, that she paid tota commissions
of approximately $35,000 while her account traded at R& B, at a rate of $50 per contract,
per round turn trade. Seeid. at 26-28 (tesimony of Fijolek); id. at 83-84 (testimony of

Robert Martin); see also Fjolek’s account statements submitted with her complaint.



On direct examination, in contrast to Fjolek’ s tesimony, Sdimian denied telling

her that mogt of his clients, or any specific percentage, made money, or that Fjolek could

expect returns of 20 percent, or any other specific amount. See Tr. at 98-100. The

following excerpt containing responses by Salimian to questions posed by RB&H's

atorney givesthe flavor of histestimony:

Q.

[Y]ou heard Nancy Fijolek testify before this court under oath that you
had said to her that 70 percent of your clients made morey in the
commodities market. Did you hear that?

Yes.

Did you say that to Ms. Fijolek?
No.

Areyou tdlingusnow . . . that when Ms. Fjolek said that, she waslying
on the witness stand?

| don't know if shewaslying. Maybe she bdievesthat, but | didn't say
that.

You didn't say that a dl?

No.

Y ou think she may have misunderstood that from something el se that may
have been said?

Yes

Do you know of anything that could have led her to believe that you had
made a representation to her that 70 percent of your clients made money?

| had some clients that were making money.
No, but 70 percent. Did you ever say 70 percent of your clients?

| don't remember saying that.



Q. You don't remember . . . or you didn’t say it?. .. [D]id you say that?

A. No.

Id. at 98-99; see alsoid. at 112-13 (asmilar series of questions posed by the ALJ).

When questioned by the ALJ, Sdlimian conceded that dl of his discretionary
accounts that traded during 1996 ended the year with losses; and that, while some of his
discretionary accounts were ahead when he began trading for Fijolek in 1997, none of
them—he estimated the number at between seven and ten—closed at aprofit. 1d. at 113-
16.

Martin dso testified briefly, stating that he and Fijolek had severd conversations
while her account was open—some initiated by her about Margil’s merger with Main
Street, others made by him in the nature of courtesy cals to alarge account holder.
According to Martin, they never discussed the trading taking place in her account and she
never expressed any dissatisfaction with her account or with Sdimian. 1d. at 77-80.

Near the end of the hearing, the AL J offered Fijolek an opportunity to rebut any
testimony with which she disagreed. The following exchange took place:

ALJ You just heard this gentleman [Sdimian] testify. Do you want to rebut
any of it?. .. Did hetedtify honestly? Everything he said was true,
according to your belief, Ms. Fjolek?

Fjolek:  Yes asl recdl.

ALJ: Everything he said istrue?

Y ou tedtified on this stland up here that he told you 70 percent of his
clients made money. He said you lied. I’'m asking you, whet isyour
response to that statement?

Fjolek:  1didnotlie.

ALJ Why don’t you say it then?



Hjolek: | did not lie about my understanding of him saying 70 percent of his
clients made money.”

Id. at 129-31.

After the hearing, the parties filed post-hearing briefs. Fijolek argued that
Sdimian and Martin knew or should have known she probably would lose money, but
faled to gpprise her of this. She asserted that Salimian controlled her account, traded it
heavily, communicated with her infrequently, and misrepresented her account statements
to her because he himself could not read them. Fijolek appeared to retreat from her clam
that Sdlimian told her 70 percent of his customers made money and that she could expect
a 20 percent return. In thisregard, she stated:

Complainant and Respondents will never be able to reconcile thar differing

accounts of who said what to whom and whenitwassaid. . .. Sdimianand. . .

Martin . . . have either denied that the conversations took place or have denied

that they said what the Complainant thought they said. Accordingly, Complainant

will limit her assartions of pertinent factsto those which are.. . . not in dispute.
Complainant’s Proposed Findings of Fact and Conclusions of Law at 1-2 (Feb. 15, 2000).

RB&H filed a post-hearing brief, joined by the other respondents, arguing that
Hjolek had not established fraudulent inducement or any other misrepresentation by
Sdimian. Respondents asserted that Fijolek’ s testimony was unpersuasive on her
principa dam—that Sdimian told her 70 percent of this clients made money—and that
she essentidly abandoned this cdlam in her rebuttd testimony and in her post-hearing
brief. Respondents aso argued that Fijolek’ s pleadings and testimony show that she
relied on Barzaghi, not Sdimian, in deciding to trade. They contended that the ALJ

improperly acted as an advocate for Fijolek. Finaly, respondents noted that while

“[c]Jomplainant might have had one possible clam . . . for churning,” no churning clam



had been raised and litigated before the ALJ, and therefore, “no decision may be lanfully
based thereon.” RB&H Post-Hearing Brief at 16.

The ALJissued an Initid Decisonin Fjolek’sfavor. See Fijolek v. Houshang
Salimian, Margil Capital Management and RB&H Financial Services, [1999-2000
Transfer Binder] Comm. Fut. L. Rep. (CCH) 28,125 (Apr. 19, 2000) (“1.D.”). The ALJ
held that “ Salimian was not a credible witness” and “did, in fact, make statements to the
effect that most of his clients made profits and that Fijolek could expect to receive a 20%
returnina‘bad’ year.” 1.D. a 49,866. In finding Sdimian not credible, the ALJ quoted
evasve passages from his tesimony, e.g., Salimian’ sresponse, “I don’t remember saying
that,” when asked, “[d]id you ever say 70 percent of your clients [made aprofit]?’ Id.
(quoting Tr. at 99).

He held that “the failure to disclose Sdimian’s sorry performance record,
combined with his misrepresentations that most of his customers made money . . .
fraudulently induced Fjolek to open a commodity account with RB&H.” 1d.

The ALJ made no credibility findings regarding Fjolek’ s testimony, and did not
otherwise discuss her testimony except to find that she testified that Sdimian
misrepresented her profit potential and his performance record, id., and that she believed
him. 1d. at 49,867.

The ALJfound the trading strategy used to trade Fijolek’ s account—taking spread
positions in different stock index futures—" servesto reduce risk, limit potentid profits,
and generate commissons.” 1d. at 49,866. He dso found Margil and Main Street liable
for falling to supervise Sdimian. He awarded Fijolek $63,089.86 in damages for the time

her account was at Margil, based on the statement prepared by her accountant.

10



RB&H and Martin filed timely notices of gppedl. RB&H filed an apped brief
through counsd and Martin filed apro se brief. Sdimian filed an out-of-time notice of
gpped and later submitted a one-sentence letter joining the arguments of RB&H. Fijolek,
through counsd, filed afour- page answering brief that merely recited generd principles
of gppellate law without addressing the legdl issues or facts of thiscase. Severd days
later, shefiled a second, pro se brief that countered respondents’ arguments in more
detall.

Respondents seek de novo review of al issues and renew their post-hearing
argument that the ALJ acted impartialy and became an advocate for Fijolek. They again
contend that the record fails to establish that misrepresentations were made to Fjolek by
Sdimian or that she relied on anything Sdimian told her in deciding to open an account.
Fijolek seeks affirmance of the decison below.

DISCUSSION

Fraudulent inducement and the weight of the evidence. Fijolek had the burden of
proving fraudulent inducement by the weight of credible evidence in the record. The
ALJ heard competing versons of the facts from Fjolek and Saimian and concluded that
Fjolek’ s verson was the more credible one. “In recognition of presiding officers
opportunity to assess demeanor-based factors in determining credibility, the Commission
generdly defersto their credibility determinationsin the absence of clear error.” Violette
v. LFC, L.C.C., dip op. a 16, CFTC Docket No. 98-R188 (Sep. 6, 2001), citing Ricci v.
Commonwealth Financial Group, Inc. [1996-1998 Transfer Binder] Comm. Fut. L. Rep.

(CCH) 126,917 at 44,444 (CFTC Dec. 20, 1996); accord, Secrest v. Madda Trading Co.,

11



[1987-1990 Transfer Binder] Comm. Fut. L. Rep. (CCH) 1 24,627 at 36,696 (CFTC Sent.
14, 1989).

Factud findings, however, cannot be based on one party’ s testimony soldy
because the presiding officer finds it more believable than the testimony of an opposing
party. See Violette dipop & 17. The presiding officer must evauate the rdliability of a
witness sversion of eventsin light of the record asawhole. McDaniel v. Amerivest
Brokerage Services, [1999-2000 Transfer Binder] Comm. Fut. L. Rep. (CCH) 28,264 at
50,589 (CFTC Sept. 26, 2000); accord, Secrest, 1 24,627 at 36,696.

The ALJ srgection of Sdimian’s testimony on the issue of fraudulent
inducement is understandable. Salimian took care to say aslittle as possible in denying
the misrepresentations attributed to him. He shed minimum light on the circumstances
surrounding the opening of Fjolek’ s account, saying nothing specific on the nature of his
sales presentation other than the statement that his client list included professionas who
were “making money.” Histestimony provided no clue asto how he interested her in
becoming a client while skirting the awkward issue of histrading performance. He
adequately outlined the generd thrust of his trading strategy—he typicaly established
spread positions with along leg in the S& P 500 futures contract, and a short leg in the
New Y ork Stock Exchange index contract, and bet that the market would rise. Tr. at 121.
However, as Fijolek observed, he had trouble explaining account statements.  Tr. at 105-
07.

Shortcomingsin Sdimian’ s testimony were matched, however, by wesknessesin
Fjolek’s Her lynchpin alegation of fraudulent inducement—that she was told that 70

percent of Sdimian’s trading made money and that she could expect a 20 percent

12



return—was attributed to Barzaghi in her complaint, to Sdimian at the hearing, then
essentialy abandoned in her post-hearing brief. Complainants, especidly those
proceeding pro se, do not need to submit perfect pleadings or maintain absolute
consstency throughout al phases of litigation. This dlegation, however, was the key to
Fjolek’s case. She nether plausibly explained her contradictory representations on this
key point, nor produced corroborating testimony from Barzaghi, who was with her during
theinitid solicitation and presumably had first-hand knowledge of what Sdimian told

her.

Also, as RB&H argues, Fijolek’ s pleadings and testimony suggest that Fijolek
relied as much or more on Barzaghi than Salimian in deciding to invest. Once shewasin
the market, she stayed there. Upon being told in February that her account had lost half
itsvaue, she smultaneoudy declared aloss of faith in Sdimian and adesire to continue
trusting him, athough no reasonable basis for trust remained.?

These flaws are outcome determinative here because Fijolek had the burden of
proof. The ALJcommitted clear error by faling to assess the rdigbility of her testimony,
taking into account the materia incond stencies and weaknesses in the presentation of her
case. The record taken as awhole establishes that neither her testimony (nor Saimian’s)

is sufficiently reliable to support fact-finding that meets the welght- of- the-evidence

2Fijolek kept notes throughout the time her account remained opened at RB&H and at ADM.
While the ariginal notes are not part of the record, she used them to prepare a chronology of
events that was submitted with her origind complaint. The chronology describes her confusion
in reading her account statements, her inquiries to Salimian to ascertain her account balance, and
her exasperation with the flood of calls from Tradeline. In contrast to Martin’s testimony,
Fijolek’s chronology contains an entry in early March 1998 indicating that she told Martin she
was unhappy with the handling of her account. The chronology, however, contains no reference
to the circumstances surrounding the opening of her account, and makes no mention of futures or
options.

13



standard, and Fijolek presented no corroborative evidence to support her claim.
Accordingly, the Initidd Decision must be vacated. Violette, slip op. at 19.2

RB& H’ s motion to supplement the record on appeal. An unexpected
development at the hearing led RB& H to request permission to supplement the record on
apped. At the conclusion of Fijolek’ s direct testimony, which focused on fraudulent
inducement, the ALJ asked if she had anything to add. She testified that during
discovery, she received from RB&H a copy of the account opening documents she had
executed and given to Margil, and found a discrepancy. Infilling out the customer
account form, she had named Sdlimian as the person authorized to trade her account, she
testified. On the copy she recelved from RB& H, Salimian’s name had been deleted and
replaced with the names of Martin and Margil. Tr. at 20.

The ALJ pursued the matter, and various copies of the account opening
documents were examined. It was readily gpparent that Martin and Margil had been
subgtituted for Salimian after the account documents left Fijolek’ s hands, but no one a
the hearing could explain when the change had been made, whether it had been made by
Margil or RB&H, or why it had been made. Martin and Saimian, when questioned by
the ALJ, inssted that Salimian was qudified to trade the account, and had in fact traded
the account.* The ALJ nevertheless made

abinding inference that RB&H ddeted Sdimian’s name from the customer

account opening documents on grounds that he was legdly unfit or otherwise not
quaified to manage a customer account. This court further finds that RB&H

3In light of our decision to vacate the Initial Decision, we do not reach the issue of whether
Sdimian has showed good cause for his late notice of appeal.

“ National Futures Association registration documents indicate that Salimian has been registered

continuoudly since December 1994 and has not been a party to customer actions other than this
one.

14



deliberately deceived the complainant by atering, without her consent or

knowledge, the power-of-attorney form granting discretionary authority to

SAimian.

I.D. at 49,866; see also id. at 49,867. Based on thisinference, the ALJ held that all trades
executed for Fijolek’s account at Margil were unauthorized. “The present record failsto
establish who, in fact, entered trades for complainant’s account,” the ALJ ated. 1d. at
49,867.

RB&H seeks to supplement the record with documents that suggest, but do not
establish conclusively, that the change was made a Margil, before Margil’ s saff faxed
the account opening documents to RB&H. Inlight of our decison to vecate the Initid
Decision, no need exigtsto take this step. The motion to supplement the record is denied
asmoot. No immediately available information supports the ALJ sinference and nothing
in the record suggests that anyone other than Salimian made trading decisions for the
account.

Churning. Although Fijolek has not prevailed on her dlegations of fraudulent
inducement, the record suggests that she has acolorable churning clam. Fjolek’s
origind complaint raised theissue of churning, abeit obliquely. The chronology of
events attached to the complaint described various cals from Tradeline brokers to solicit
Fjolek’ s account away from Margil. The chronology statesthat in one such cdl, a
broker from Tradeline told her *my account was in bad shape because of so many trades
in order to get commissions.” See Complaint, Attachment 1 (May 9, 1999). Another
entry in the chronology states that Sdlimian called in December 1997 “advisng me that

heisrequired by law to notify me of alot of activity in my account.”

15



As noted above, Fijolek’ s origina complaint was generdly deficient, and failed to
et forth in clear fashion a cognizable clam againg any of the named respondents.
Neverthdess, referencesin the chronology to excessive trading and trading for the
purpose of generating commissions were sufficient to dert gaff in the Commission’s
Office of Proceedings that Fijolek potentidly had a churning daim, even if Fjolek
hersdlf was unfamiliar with the term or the specific dements of this cause of action.

A May 25, 1999 memo to the file from the Office of Proceedings Satesthat in a
telephone conversation on that date, Fijolek was advised, “since you have stated that your
account was churned, you should identify your trading goas and explain how the
respondents exceeded or deviated from those goals.” The memo aso states that Fijolek
was advised to plead her case with greater clarity, and wastold that her statement of facts
“does not specifically describe what actions by respondents caused her monetary losses.”
A May 27, 1999 |etter to Fijolek from the Director of Proceedings repested the oral
advice Fijolek received, as described in the memo to thefile.

A May 28, 1999 memo to the file describes a telephone conversation of that date
between Fijolek and another member of the staff in which Fjolek was advised of the
difference in the measure of damages for misrepresentation (out- of- pocket expenses) and
churning (commissons). The memo dtates that Fjolek was advised, “cumulative
damages are not permitted . . . and the greater amount is entered in our records as
damages.”

In Fjolek’s June 5, 1999 letter supplementing her origind, defective complaint,
she concluded:

| was advised that a complaint must be filed for a specific amount and thet the
clamed lossisthe result of either Mr. Sdlimian’s representations or the

16



commissions he charged while churning my account. | am not sufficiently

knowledgeabl e about these mattersto prove aclam that Mr. Sdlimian churned

my account. Accordingly, | am hereby withdrawing al claims with respect to the
possible churning of my account.

Churning has not been pleaded properly, nor litigated, nor proved on the record
before us. The record suggests however, that Fijolek may be able to proveiit.

To establish churning, a complainant must prove that (1) the broker controlled the
trading in an account; (2) the volume of trading was excessive in light of the
complainant’ s trading objectives, and (3) the broker acted with intent to defraud or with
reckless disregard for the customer’sinterests. Hinch v. Commonwealth Financial
Group, Inc., [1996-1998 Transfer Binder] Comm. Fut. L. Rep. 127,056 at 45,020 (CFTC
May 13, 1997); Johnson v. Don Charles & Company, [1990-1992 Transfer Binder]
Comm. Fut. L. Rep. (CCH) 124,986 (CFTC Jan. 16, 1991).

Commission precedents identify severa, non-exclusve factors that may
demondrate excessve trading, including a high commisson-to-equity ratio; ahigh
percentage of day trades; the broker’s departure from an agreed upon strategy; trading
while an account is undermargined; and in-and-out trading. Hinch, supra; In re Paragon
Futures Ass' n, [1990-1992 Transfer Binder] Comm. Fut. L. Rep. (CCH) 1] 25,266 at
38,847 (CFTC Apr. 1, 1992).

Aspects of the record tending to indicate the possibility of churning include
Sdimian’ s discretionary authority to trade for Fijolek, the periodic high volume of

trading in her account; and the high amount she paid in commissons relative to her

garting capitd and account equity. In addition, Sdimian testified that he traded dl of his

17



discretionary accounts according to the same strategy, which may or may not have been
consistent with Fijolek’ s investment goals

Fjolek’ s June 5 letter withdrawing any churning claim shows that she did not
understand that she could plead both misrepresentation and churning. If she had pleaded
and litigated both theories, and prevailed under both, she would have been limited to a
sngle award of damages. Fijolek’s letter, however, indicates that she thought she could
plead only one theory. Idedly, the staff would have noticed Fijolek’ s misgpprehension
and explained that she could plead dternative grounds of lighility.

Had the record supported the ALJ sfinding of fraudulent inducement, this
oversight would have been immaterid, because Fijolek’ s out-of- pocket 10sses exceeded
the amount she paid in commissions, the generd measure of churning damages. We have
found, however, that fraudulent inducement was not established. Meanwhile, the record
that was developed in the course of this unsuccessful litigation contains suggestions of
churning, as even respondent RB& H acknowledged in its post-hearing brief. In these
circumstances, the staff’ sfailure to correct Fjolek’ s misunderstanding of their advice—
when they had reason to know she had misunderstood—cannot be dismissed as harmless
adminidrative error. Fjolek’s origind complaint, for dl its flaws, mentioned the

possibility of churning, and Fjolek is entitled to an opportunity to plead and litigate this

® Throughout the fall of 1997, Fijolek received letters from RB&H containing margin callsin
various amounts, several times for amounts exceeding $200,000. Salimian told her to ignore
these, because they were computer-generated by a program that treated her spread positions as
outright trades. A letter from RB&H confirmed this and reiterated Salimian’s advice to ignore
the margin calls. No action was taken to enforce the margin demands and they are mentioned
here as an indication of the nature of the trading in Fijolek’s account. Several months after
Fijolek’ s account began trading, RB& H refused to allow spread margins for positions of the kind
traded for Fijolek’s account. Salimian testified that this decison by RB&H forced him to
liquidate positions at aloss. Tr. at 121.
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dam. See Commisson Rule 12.401(f) (establishing the Commisson’s discretion to
consider sua sponte any issue arisng from the record).
CONCLUSION
The Initid Decisgon isvacated. The caseisremanded to alow Fijolek an
opportunity to amend her complaint. The proceedings on remand shdl be limited to
factud and legd issues materid to Fjolek’s churning clam.
IT 1S SO ORDERED.

By the Commisson (Acting Chairman NEWSOME and Commissioners HOLUM,
SPEARS, and ERICKSON).

Jean A. Webb
Secretary of the Commission
Commodity Futures Trading Commission

Dated: September 26, 2001
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